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 1.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 
 
Before ruling on the motion, the Court will conduct a site visit.  The parties should appear at the 
property at 11:00 A.M. on Thursday, July 11, 2019. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01348 
CASE NAME: ALFORD VS. EBMUD 
HEARING ON MOTION FOR APPOINTMENT OF SPECIAL MASTER 
FILED BY TIMOTHY ALFORD, et al. 
* TENTATIVE RULING: * 
 
Appear. 

  

 3.  TIME:  9:00   CASE#: MSC16-01658 
CASE NAME: ZARAGOZA VS, LOPEZ 
HEARING ON MOTION TO COMPEL ARBITRATION OF AMENDED CROSS-COMPLAINT 
FILED BY RIDGEGATE APARTMENTS, INC. 
* TENTATIVE RULING: * 
 
 Defendant Ridgegate Apartments, Inc.’s (“Ridgegate”) petition to compel arbitration is 
granted.  The issue of potential contractual defense and indemnity obligations between 
Defendant Ridgegate and Defendant Sekk Virginia, LLC, which is the controversy subject to 
arbitration herein, is severable, and the stay is with respect to that issue only.  See CCP Section 
1281.4.  There is no stay of the underlying action or Sekk Virginia’s Cross-Complaint for claims 
other than those concerning contractual indemnity and declaratory relief.   

SUMMARY OF RELEVANT FACTS 

 On or about December 2015, Cross-Defendant Sekk Investments Virginia, LLC (“Sekk 
Virginia”) purchased 1120 Virginia Lane in Concord, California from Ridgegate.  See Declaration 
of Charlie Chou (“Chou Decl.”), paragraph 3 and Exhibit A.   

 On August 30, 2016, Plaintiffs filed their original Complaint in this case, alleging 
habitability complaints on behalf of current and former tenants of 1120 Virginia Lane.  
Both Ridgegate and Sekk Virginia were named Defendants in this lawsuit.   

 On January 10, 2017, Plaintiffs filed their First Amended Complaint (“FAC”) adding 
additional Plaintiffs to the case.   
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 Sekk Virginia filed an Answer to Plaintiff’s FAC on March 9, 2017.  Ridgegate filed an 
Answer to Plaintiff’s FAC on April 7, 2017.   

 On June 4, 2018, Ridgegate tendered its defense and indemnification of Plaintiff’s 
claims in this lawsuit to Sekk Virginia and Sekk Virginia’s two insurance carriers (Everest 
National Insurance Company and Mercury Casualty Company) based on the terms of the 
Purchase Agreement for 1120 Virginia Lane.  See Chou Decl., paragraph 10 and Exhibit B 
(with Addendums).  

 Addendum No. 1 to the Purchase Agreement provides, in relevant part: 

Buyer [Sekk Virginia] agrees to indemnify and hold Seller [Ridgegate], its agents, 
directors, officers, employees, real estate brokers, and successors or assignees 
harmless from any and all claims concerning the Property Condition after Buyer’s 
Contingencies, in addition to the close of escrow.  This indemnity shall survive 
the close of escrow. 

 On June 21, 2018, Mercury Casualty Company responded to Ridgegate’s June 4th, 2018 
tender letter.  It refused Ridgegate’s tender of defense, contending that the Purchase 
Agreement was limited to the Buyer contingencies of Sekk Virginia and did not extend to the 
claims being made by Plaintiffs in the instant litigation.  See Chou Decl., paragraph 11 and 
Exhibit C.   

 Since Sekk Virginia had heard nothing from its second insurer, despite consistent efforts 
to determine whether Everest National Insurance Company would accept Ridgegate’s tender, 
Mr. Chou inquired how Sekk Virginia would like to adjudicate the indemnity issue.  Specifically, 
Mr. Chou asked whether Sekk Virginia would like to mediate the indemnity issue or bypass 
mediation and “head straight to arbitration”?  See Chou Decl., paragraph 13 and Exhibit E.   

 The Purchase Agreement provided for mediation and then arbitration in paragraph 26, 
entitled, “Dispute Resolution.”   

  Section 26A of the Purchase Agreement reads, in relevant part: 

MEDIATION:  The Parties agree to mediate any dispute or claim arising between 
them out of this Agreement, or any resulting transaction, which is not settled 
through mediation, shall be decided by neutral, binding arbitration. 

Section 26B of the Purchase Agreement provides, in relevant part: 

ARBITRATION OF DISPUTES:   

The Parties agree that any dispute or claim in Law or equity arising between 
them out of the Agreement or any resulting transaction, which is not settled 
through mediation, shall be decided by neutral, binding arbitration. 

See Chou Decl., paragraph 10 and Exhibit B. 

 Mr. Chou contends that Sekk Virginia’s counsel (Mark Prager of Bremer Whyte Brown & 
O’Meara, LLP) informed him on multiple occasions that Sekk Virginia’s preference would be to 
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mediate the issue of indemnity and then proceed to arbitration.  Sekk Virginia also wanted to 
await a formal decision by its second insurance carrier before proceeding to mediation.    

 Hence, between June 2018 and October 2018, Ridgegate make a consistent effort to 
obtain a response from Sekk Virginia and Everest National Insurance Company to its tender 
letter.  During that time period, Sekk informed Ridgegate that it was having a difficult time 
reaching the adjuster at Everest National Insurance Company and getting the adjuster to 
respond.  See Chou Decl., paragraph 12 and Exhibit D.  

 Mr. Chou testified that he was “sympathetic to Sekk’s dilemma” with its adjuster and 
agreed to give Sekk Virginia and its second insurer until the first week of October 2018 to 
respond to Ridgegate’s tender letter.”  If no response had been received, the parties agreed that 
they would start the process of mediation.  See Chou Decl., paragraph 12 and Exhibit D.   

 Even though Everest National Insurance Company had never responded to Ridgegate’s 
tender letter, Sekk Virginia provided a response to Ridgegate’s tender letter on January 11, 
2019.  Sekk’s position mirrored the one that Mercury Insurance Group had provided in July 
2018.  See Chou Decl., paragraph 15 and Exhibit F. 

 The parties mediated on February 20, 2019 before mediator, Vivian Williamson.  See 
Chou Decl., paragraph 14.  The parties agree that the mediation was solely on the interpretation 
of the indemnity provision.  See Declaration of Mark Prager (“Prager Decl.”), paragraph 5; Chou 
Decl., paragraph 16.  Sekk Virginia, however, denies that its motivation for mediating the 
indemnity provision was compliance with the parties’ contract.  See Prager Decl., paragraph 5.  
The mediation was unsuccessful.  See Chou Decl., paragraph 16.   

 On April 4, 2019, Ridgegate sent a letter to Sekk Virginia demanding arbitration.  
See Chou Decl., paragraph 18 and Exhibit H.   

 On April 12, 2019, Sekk Virginia filed an Amended Cross-Complaint against Ridgegate 
for implied indemnity, equitable indemnity and contribution, declaratory relief re:  contractual 
indemnity; declaratory relief and negligence.   

 On April 16, 2019, Sekk Virginia responded to Ridgegate’s arbitration demand.  Sekk 
Virginia refused arbitration, taking the position that Ridgegate had waived its right to arbitration 
by unreasonable delay.  Sekk Virginia also argued that this court was the proper venue to 
resolve the indemnity issue.   

 This petition to compel arbitration of Sekk Virginia’s Amended Cross-Complaint followed, 
on April 24, 2019.   

RIDGEGATE’S PETITION TO COMPEL ARBITRATION 

 A party to an arbitration agreement may seek a court order compelling the parties to 
arbitrate a dispute covered by the agreement.  See CCP Section 1281.2.  Absent a viable 
defense to enforcement (such as unconscionability or waiver), the court must grant the motion if 
it determines there is an agreement to arbitrate that has not been revoked.  See CCP Section 
1281.2(a).  The party seeking arbitration has the burden of proving the existence of a valid 
arbitration agreement by a preponderance of the evidence, while a party opposing the petition 
bears the burden of proving by a preponderance of the evidence any fact necessary to its 
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defense.  See Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 842; Engalla v. 
Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972.  

 Here, it is undisputed that Ridgegate and Sekk Virginia entered into a valid and binding 
arbitration clause as part of their contract for the sale/purchase of the subject property.  See 
Chou Decl., paragraph 3 and Exhibit A; Opposition, page 6, line 24 (“Sekk does not deny that 
this [the arbitration clause] is a valid provision of the purchase and sales agreement.”).  The 
arbitration clause covers any dispute or claim between the parties arising out of the Agreement.  
When Plaintiffs sued both Ridgegate and Sekk Virginia regarding the “condition of the subject 
property,” a dispute arose between them based on the contractual indemnity language in the 
Purchase Agreement.  The language in Addendum No. 1 concerning indemnity is, in this 
court’s view, ambiguous.  However, there is no doubt that the parties’ dispute about 
indemnity (and defense) arise out of the parties’ contract and hence would be covered by 
the arbitration agreement.   

WAIVER 

 Sekk Virginia argues that any right to arbitration has been waived.  Ridgegate 
unreasonably delayed in its demand to arbitrate.  The right to arbitrate is waived if not sought 
within a reasonable amount of time.  See Spear v. California State Auto Ass’n (1992) 2 Cal.4th 
1035; Saint Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1195.  
Ridgegate was served with Plaintiffs’ action in March 2017.  It did not seek arbitration until April 
4, 2019, almost two years later.  See Chou Decl., paragraphs 5-7 and 18.   

 This court finds no waiver due to unreasonable delay.  It appears Ridgegate had tried to 
negotiate an early settlement with Plaintiffs.  When that failed, Ridgegate tendered a demand for 
defense and indemnification of Plaintiffs’ claims to Sekk Virginia’s two insurance carriers in 
June 2018.  While one insurance company (Mercury) promptly responded, Sekk Virginia 
requested an extension of time for its other insurer (Everest) to respond.  Ridgegate agreed, in 
what appears to be good faith, to give Sekk and Everest through October 2018 to respond to its 
tender letter.  Since Everest never responded, Sekk Virginia finally took a position on indemnity 
issue in January 2019.  A February mediation then occurred, and Ridgegate’s demand for 
arbitration followed shortly thereafter, on April 4, 2019.  See Chou Decl., paragraphs 9, 10, 11, 
12, 13, 14, 15, 16, 18 and Exhibits B, C, D, E, F and H.  Hence, there does not appear to be 
unreasonable delay on the part of Ridgegate in bringing this petition. 

 Sekk Virginia contends that Ridgegate also waived its right to arbitration by participating 
in the litigation.  See Zamora v. Lehman (2010) 186 Cal.App.4th 1, 17 (waiver found where a 
party delayed filing the motion to compel arbitration until four months before trial, after taking 
advantage of discovery that would not have been available in the arbitration); Burton v. Cruise 
(2010) 190 Cal.App.4th 939, 951 (waiver when party waited to pursue arbitration until “virtual eve 
of trial”); Khalatian v. Prime Time Shuttle, Inc. (2015) 237 Cal.App.4th 651, 660-663 (no waiver 
despite 14 month delay in demanding arbitration where little discovery had occurred and trial 
was over a year away).  Sekk Virginia contends that Ridgegate has been actively litigating the 
case; it attended all depositions, conducted numerous phone calls between counsel regarding 
joint defense strategies, arranged and attended a site inspection and propounded written 
discovery on all Plaintiffs.  See Prager Decl., paragraph 4. 
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 Yet, the undisputed evidence shows that Ridgegate and Sekk Virginia did not conduct 
any discovery regarding indemnity, the issue which would be arbitrated were this petition 
granted.  For example, while Sekk Virginia and Ridgegate propounded and responded to written 
discovery and conducted depositions in the underlying case, they did not serve written discovery 
on each other.  Ridgegate and Sekk Virginia also agreed to refrain from posing questions to 
each other’s corporate deponents regarding the indemnity issue at their respective depositions.  
See Chou Decl., paragraph 17 and Exhibit G; Prager Decl., paragraph 3.  No trial date is 
pending.  Hence, there is no waiver by litigation.   

 Sekk Virginia also argues that it has been prejudiced by Ridgegate’s not bringing the 
contractual issue of potential defense and indemnity obligations to Sekk’s attention at the start 
of the litigation.  Sekk Virginia contends that its defense strategies were prepared and executed 
based on Ridgegate’s participation in this case and its expected settlement contribution.   

 This argument is fully addressed above.  Ridgegate did not use the discovery process in 
the underlying case to gain information that could not have been gained in arbitration.  
Ridgegate did not unduly delay and wait until the eve of trial to seek arbitration; nor did its delay 
result in lost evidence or witnesses. 

POSSIBILITY OF CONFLICTING RULINGS 

 Sekk Virginia argues that one forum should be used for all determinations. This 
argument is moot in light of the court’s ruling on Sekk Investments Diane, LLC’s ex parte 
application on June 20, 2019.  The cases have now been assigned, for all purposes, to Dept. 
33, the Honorable Steven Austin, and the respective motions to compel arbitration are being 
heard together.   

PREMATURE RULING ON INDEMNITY 

 Sekk Virginia contends that the issue of indemnity is premature.  Any duty to indemnify 
does not arise until liability is proven.  This does not take place until trial and a judgment for 
Plaintiffs.  See Regan Roofing Co. v. Superior Court (1994) 24 Cal.App.4th 425, 432, 436), 
disapproved in Crawford v. Weather Shield Mfg., Inc. (2008) 44 Cal.4th 541, 565.  

 While indemnification of a damages award ordinarily takes place after the amount of 
damages is known, that is not true for defense costs.  The California Supreme Court in 
Crawford, supra, 44 Cal.4th 541 explained that defense costs, which are “embraced by the 
indemnity,” as specified in Civil Code Section 2778(4), arise immediately upon a proper tender 
of defense by the indemnitee, and thus before the litigation to be defended has determined 
whether indemnity is actually owed.”  Id. at 558.  These events have taken place in this case.  
Ridgegate make a tender of defense and indemnity on June 4, 2018 to Sekk Virginia and its two 
insurance carriers.  See Chou Decl., paragraph 10 and Exhibit B. 

ATTORNEY’S FEES AND COSTS 

 Petitioner Ridgegate contends that the Purchase Agreement provides for its attorney 
fees and costs in paragraph 29.  That paragraph reads in full: 

ATTORNEY FEES:  In any action, proceeding, or arbitration between Buyer and 
Seller arising out of the Agreement, the prevailing Buyer or Seller shall be entitled 
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to reasonable attorney’s fees and costs from the non-prevailing Buyer or Seller, 
except as provided in paragraph 26A.   

 The court finds this provision of the contract does not apply to this petition.  It awards 
“attorney’s fees and costs” to the “prevailing” Buyer (Sekk Virginia) or Seller (Ridgegate) “in an 
action, proceeding or arbitration.”  There is no prevailing party yet in this action, proceeding or in 
arbitration.  An “action” or “proceeding” is understood, in its plain language, as a “case or 
lawsuit”; a legal and formal demand for enforcement of one’s rights against another party 
asserted in a court of law.  This petition is not an action, proceeding or arbitration.  Hence, the 
court finds no justification at this stage for an award of fees and costs. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: YESENIA CHAVEZ VS. SEKK INVESTMENTS 
HEARING ON PETITION TO COMPEL ARBITRATION OF CROSS-COMPLAINT 
FILED BY SHERLAND, INC. 
* TENTATIVE RULING: * 
 
 Defendant Sherland, Inc.’s (“Sherland”) petition to compel arbitration is granted.  The 
issue of potential contractual defense and indemnity obligations between Sherland and 
Defendant Sekk Investments Diane, LLC (“Sekk Diane”), which is the controversy subject to 
arbitration herein, is severable, and the stay is with respect to that issue only.  See CCP Section 
1281.4.  There is no stay of the underlying action or Sekk Diane’s Cross-Complaint for any other 
claims other than the third cause of action for Declaratory Relief Re: Contractual Indemnity.   

SUMMARY OF RELEVANT FACTS 

 On or about August 12, 2015, Sekk Diane entered into a Purchase and Sale Agreement 
(“Diane Purchase Agreement”) for the sale and purchase of the property located at 1760 Diane 
Court, Concord, CA 94520.  See Declaration of Susan Shapiro (“Shapiro Decl.”), paragraph 2 
and Exhibit A. 

 Also, on or about August 12, 2015, Ridge Apartments, Inc. (“Ridgegate”) and Sekk 
Investments Virginia, LLC (“Sekk Virginia”) entered into a Purchase and Sale Agreement 
(“Virginia Purchase Agreement”) for the sale and purchase of the property located at 1120 
Virginia Lane in Concord, CA 94520.   See Shapiro Decl., paragraph 3 and Exhibit B.  

 The Diane Purchase Agreement and the Virginia Purchase Agreement are nearly 
identical.  Specifically, the indemnity provision set forth in Addendum No. 1, and the dispute 
resolution provisions, set forth in paragraph 26 of both Purchase and Sale Agreements, are 
identical.  Compare Exhibits A and B, attached to the Shapiro Decl.  

  Addendum No. 1 to Diane Purchase Agreement provides, in relevant part: 

Buyer [Sekk Diane] agrees to indemnify and hold Seller [Sherland], its agents, 
directors, officers, employees, real estate brokers, and successors or assignees 
harmless from any and all claims concerning the Property Condition after Buyer’s 
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Contingencies, in addition to the close of escrow.  This indemnity shall survive 
the close of escrow. 

 The Purchase Agreement provided for mediation and then arbitration in paragraph 26, 
entitled, “Dispute Resolution.”   

  Section 26A of the Purchase Agreement reads, in relevant part: 

MEDIATION:  The Parties agree to mediate any dispute or claim arising between 
them out of this Agreement, or any resulting transaction, which is not settled 
through mediation, shall be decided by neutral, binding arbitration. 

Section 26B of the Purchase Agreement provides, in relevant part: 

ARBITRATION OF DISPUTES:   

The Parties agree that any dispute or claim in Law or equity arising between 
them out of the Agreement or any resulting transaction, which is not settled 
through mediation, shall be decided by neutral, binding arbitration. 

See Shapiro Decl., Exhibit B.   

 The underlying lawsuit was filed on February 14, 2017.  It is landlord-tenant case 
involving claims for breach of the warranty of habitability brought by thirty-two (32) former 
tenants against the current owner, Sekk Diane, and the former owner, Sherland.  Plaintiffs 
initially sued only the current owner, Sekk Diane.   

 Plaintiffs added Sherland, the prior owner, on February 14, 2018, a year later.   

 On April 11, 2018, the Sekk entities’ counsel, Mark Prager (“Prager”), testified that he 
talked to Sherland’s counsel, Glenn Friedman (“Friedman), after a discovery hearing.  Friedman 
mentioned that there was an indemnity clause in the Diane Purchase Agreement, and Prager 
responded that he was unaware of any obligations to defend or indemnify Sherland.  See 
Declaration of Mark Prager (“Prager Decl.”), paragraph 3.   

 Friedman submitted a declaration in Reply in which he admits that he mentioned the 
indemnification clause in the Diane Purchase Agreement to Prager after the hearing on April 11, 
2018.  However, Friedman explains that Sherland had not even appeared in the case, and 
Friedman had not had “an opportunity to fully determine whether a tender by Sherland to Sekk 
Diane for indemnification was necessary or appropriate under the circumstances of the action 
and the terms of the Purchase Agreement between Sherland and Sekk.”  See Declaration of 
Glenn Friedman (“Friedman Decl.”), paragraph 2.   

 Sherland filed its Answer on April 13, 2018.   

 Friedman explains in his Reply declaration that he had several conversations with 
counsel for Ridgegate, Charlie Chou (“Chou”), after Sherland entered this litigation.  Pursuant to 
those discussions, Friedman learned that Ridgegate had tendered to Sekk in June 2017 and 
that Sekk had yet to respond to the tender as it was apparently having trouble obtaining a 
response to the tender from its carriers.”  See Friedman Decl., paragraph 3.   
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 On December 3, 2018, Sherland tendered its demand that Sekk Diane indemnify and 
hold Sherland harmless for Plaintiff’s claims in this action.  See Shapiro Decl., paragraph 5 and 
Exhibit C.   

 On February 6, 2019, one of Sekk Diane’s insurance carriers, Mercury Insurance Group, 
responded to the Sherland’s tender.  Mercury advised Sherland that it “will not agree to accept 
the tender of defense.”  See Shapiro Decl., paragraph 6 and Exhibit D.  Prager contends that he 
informed Sherland’s counsel that the Sekk entities had a second carrier and that carrier had 
denied tender in the Zaragoza case, but no formal response was ever provided.  See Prager 
Decl., paragraph 4. 

 Based on conversations with Chou, Sherland’s counsel understood that a mediation in 
Zaragoza was scheduled for February 20, 2019 on the issue of contractual indemnification.  See 
Friedman Decl., paragraph 4 and Exhibit A.  Due to the related nature of the Diane Purchase 
Agreement and the Virginia Purchase Agreement, the identical indemnity provisions, and with 
the consent of counsel for Ridgegate and the common counsel for the Sekk entities, Sherland 
joined in the mediation.  See Shapiro Decl., paragraph 10. 

 The mediation was unsuccessful.  See Shapiro Decl., paragraph 11.  

 On April 4, 2019, Sherland and Ridgegate jointly issued a correspondence to counsel for 
the Sekk entities seeking to coordinate a joint arbitration of the parties’ dispute related to the 
indemnity provision at issue in both Agreements.  See Shapiro Decl., paragraph 12 and Exhibit 
E.  

 On April 12, 2019, Sekk Diane filed a Cross-Complaint against Sherland.  The Cross-
Complaint alleged five causes of action against Sherland:  (1) implied indemnity; (2) contribution 
and indemnity; (3) declaratory relief re: contractual indemnity; (4) declaratory relief, and (5) 
negligence.  

 On April 15, 2019, the Sekk entities responded to Sherland and Ridgegate’s demand for 
arbitration by refusing to submit the matter to arbitration. Sekk’s stated basis for refusing to 
arbitrate the indemnity dispute was, Sherland and Ridgegate’s “unreasonable delay” and 
“waiver” of their rights to arbitrate by litigating the matter in the trial court.  See Shapiro Decl., 
paragraph 15 and Exhibit F.    

 On April 24, 2019, Sherland filed its petition to compel arbitration.      

 On June 18, 2019, Sekk Diane applied ex parte to have Chavez and Zaragoza assigned 
to the same Department.  As the later-filed case, Chavez was reassigned to Dept. 33 
(Honorable Judge Steve Austin), since Zaragoza was previously assigned to that Department.   
The petitions to compel were continued until July 11, 2019 to be heard at the same time.   

SHERLAND’S PETITION TO COMPEL ARBITRATION 

 Sherland makes this petition pursuant to CCP Section 1281, et seq., on the grounds that 
Cross-Complainant Sekk Diane is bound by a written agreement to arbitrate the subject matter 
of the Cross-Complaint.  See CCP Section 1281.2.  In addition, Sherland requests that Sekk 
Diane’s Cross-Complaint be stayed until the conclusion of arbitration and that it be awarded its 
attorney’s fees incurred in filing the instant petition.   
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GROUNDS FOR ARBITRATION 

 CCP Section 1281.2 provides, in relevant part: 

On petition of a party to an arbitration agreement alleging the existence of a 
written agreement to arbitrate a controversy and that a party thereto refuses to 
arbitrate such controversy, the court shall order the petitioner and the respondent 
to arbitrate the controversy if it determines that an agreement to arbitrate the 
controversy exists. . . 

 Accordingly, absent a viable defense to enforcement (such as unconscionability or 
waiver), the court must grant the motion if it determines there is an agreement to arbitrate that 
covers the asserted dispute.  See CCP Section 1281.2(a); Retail Clerks Union, Local 775 v. 
Purity Stores, Inc. (1974) 41 Cal.App.3d 225, 231.   

 The California legislature and the State’s courts favor arbitration.  The Legislature, 
through the comprehensive statutory scheme regulating private arbitration, has “expressed a 
strong public policy in favor of arbitration as a speedy and relatively inexpensive means of 
dispute resolution.  As a result, courts will indulge every intendment to give effect to such 
proceedings.”  See Valsan Partners Ltd. Partnership v. Calcor Facility, Inc. (1994) 25 
Cal.App.4th 809; 817; St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 
1187, 1204 (“California arbitration statutes reflect a strong public policy in favor of arbitration as 
a speedy and relatively inexpensive means of dispute resolution. . .”) 

 Arbitration agreements are liberally interpreted, and courts have held that arbitration 
should be ordered unless the agreement clearly does not apply to the dispute in question.  See 
Weeks v. Crow (1980) 113 Cal.App.3d 350, 353.  Any doubts as to whether an arbitration 
clause applies are also to be resolved in favor of arbitration.  See Retail Clerks Union, Local 
775, supra, 41 Cal.App.3d at 231. 

 Here, Sherland and Sekk Diane entered into a valid and binding arbitration clause as 
part of their contract for the sale/purchase of the subject property.  The arbitration clause covers 
any dispute or claim between the parties arising out of the Agreement.  When Plaintiffs sued 
both Sekk Diane and Sherland regarding the “condition of the subject property,” a dispute arose 
between them based on the contractual indemnity language in the Purchase Agreement.  The 
language in Addendum No. 1 concerning indemnity is, in this court’s view, ambiguous.  
However, there is no doubt that the parties’ dispute about indemnity (and defense) arise out of 
the parties’ contract and hence would be covered by the arbitration agreement.  Sekk Diane 
essentially concedes this point.  

WAIVER 

UNREASONABLE DELAY 

 Sekk Diane argues that any right to arbitration has been waived.  Sekk Diane 
unreasonably delayed in its demand to arbitrate.  The right to arbitrate is waived if not sought 
within a reasonable amount of time.  See Spear v. California State Auto Ass’n (1992) 2 Cal.4th 
1035; Saint Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1195.   
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 Sekk Diane points out that Sherland was involved in this case for nearly eight (8) months 
(April 13, 2018 to December 3, 2018) before formally raising any potential contractual 
obligations for Sekk to indemnify Sherland.  Sekk Diane contends that this delay is especially 
unreasonable since Sherland’s counsel brought up the indemnity issue in the Diane Purchase 
Agreement prior to even appearing in the case.  

 Courts have found waiver from delay only in instances where a party has suffered 
prejudice.  The California Supreme Court in St. Agnes Medical Center, supra, 31 Cal.4th 1187 
explained: 

In California, whether or not litigation results in prejudice also is critical in waiver 
determinations.  That is, while waiver does not occur by mere participation in 
litigation, if there has been no judicial litigation on the merits of the arbitrable 
issues, waiver could occur prior to a judgment on the merits if prejudice could be 
demonstrated. 

Id. at 1203. 

 The Supreme Court continued:  “Because merely participating in litigation, by itself, does 
not result in a waiver, courts will not find prejudice where the party opposing arbitration shows 
only that it incurred costs and legal expenses.”  Id. at 1203.  “Prejudice is typically found only 
where the petitioning party’s conduct has substantially undermined this important public policy 
or substantially impaired the other side’s ability to take advantage of the benefits an efficiencies 
of arbitration.”  Id. at 1204.  

 The Supreme Court gave the following examples of the kinds of situations which would 
warrant a finding of waiver:  (1) the petitioning party used the judicial discovery process to gain 
information about the other side’s case that could not have been gained in arbitration; (2) the 
petitioning party waited until the eve of trial to seek arbitration, or (3) the petitioning party’s delay 
in seeking arbitration resulted in lost evidence.  Id. at 1204.   

 The record in this case does not reflect that the parties have litigated the merits or the 
substance of Sherland’s arbitrable claims, i.e., whether the contractual indemnity clause in the 
Diane Purchase Agreement applies to the lawsuit, or that any discovery of these claims has 
occurred.  See Prager Decl., paragraphs 5, 6.  Nor is there any indication that Sherland used 
this action or the Zaragoza action to gain information about Sekk Diane’s case that would be 
unavailable in arbitration.  There is no trial date set in this case or Zaragoza, and there is no 
showing of lost evidence.  Rather, there is evidence that Sekk Diane was equally responsible for 
the delay since its carriers’ did not respond promptly to Sherland’s tender and it required 
Sherland to mediate the indemnity issue prior to Sherland’s petition for arbitration.  See Shapiro 
Decl., paragraph 9, 15; Friedman Decl., paragraph 4 and Exhibit A.   

PARTICIPATED IN THE LITIGATION 

 Sekk Diane also contends that Sherland waived its right to arbitration by participating in 
the litigation.  See Zamora v. Lehman (2010) 186 Cal.App.4th 1, 17 (waiver found where a party 
delayed filing the motion to compel arbitration until four months before trial, after taking 
advantage of discovery that would not have been available in the arbitration); Burton v. Cruise 
(2010) 190 Cal.App.4th 939, 951 (waiver when party waited to pursue arbitration until “virtual eve 
of trial”); Khalatian v. Prime Time Shuttle, Inc. (2015) 237 Cal.App.4th 651, 660-663 (no waiver 
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despite 14 month delay in demanding arbitration where little discovery had occurred and trial 
was over a year away).   

 Sekk Diane contends that Sherland has been an active participant in all aspects of the 
litigation.  It has attended all depositions, conducted numerous phone calls between counsel 
regarding joint defense strategies, communicated with Ridgegate’s counsel in Zaragoza and 
propounded multiple rounds of written discovery on all Plaintiffs.  See Prager Decl., paragraph 
5.    

 However, as set out above, there is no evidence that any written or oral discovery was 
done between the Defendants on the indemnity issue.  Sekk Diane and Sherland have only 
propounded and responded to written discovery and conducted and defended depositions in the 
underlying case as to the Plaintiffs.   

ONE FORUM SHOULD BE USED FOR ALL DETERMINATIONS 

 Sekk Diane argues that one forum should be used for all determinations.  This argument 
is moot in light of the court’s ruling on the Sekk entities’ ex parte application to reassign this 
case to the same Department as Zaragoza.   

PREMATURE RULING ON INDEMNITY 

 Sekk Diane contends that the issue of indemnity is premature.  Any duty to indemnify 
does not arise until liability is proven.  This does not take place until trial and a judgment for 
Plaintiffs.  See Regan Roofing Co. v. Superior Court (1994) 24 Cal.App.4th 425, 432, 436), 
disapproved in Crawford v. Weather Shield Mfg., Inc. (2008) 44 Cal.4th 541, 565.  

 While indemnification of a damages award ordinarily takes place after the amount of 
damages is known, that is not true for defense costs.  The California Supreme Court in 
Crawford, supra, 44 Cal.4th 541 explained that defense costs, which are “embraced by the 
indemnity,” as specified in Civil Code Section 2778(4), arise immediately upon a proper tender 
of defense by the indemnitee, and thus before the litigation to be defended has determined 
whether indemnity is actually owed.”  Id. at 558.   

 As in Zaragoza, these events have taken place in this case.  Sherland made a tender of 
defense and indemnity on December 3, 2018 to Sekk Diane and its insurance carriers.  See 
Shapiro Decl., paragraph 5 and Exhibit C.  

ATTORNEY’S FEES AND COSTS 

 Petitioner contends that the Purchase Agreement provides for its attorney fees and costs 
in paragraph 29.  That paragraph reads in full: 

ATTORNEY FEES:  In any action, proceeding, or arbitration between Buyer and 
Seller arising out of the Agreement, the prevailing Buyer or Seller shall be entitled 
to reasonable attorney’s fees and costs from the non-prevailing Buyer or Seller, 
except as provided in paragraph 26A.   

 As in Zaragoza, the court finds this provision of the contract does not apply to this 
petition.  It awards “attorney’s fees and costs” to the “prevailing” Buyer (Sekk Diane) or Seller 
(Sherland) “in an action, proceeding or arbitration.”  There is no prevailing party yet in this 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/11/19 

 
 

- 12 - 

action, proceeding or in arbitration.  An “action” or “proceeding” is understood, in its plain 
language, as a “case or lawsuit”; a legal and formal demand for enforcement of one’s rights 
against another party asserted in a court of law.  This petition is not an action, proceeding or 
arbitration.  Hence, the court finds no justification at this stage for an award of fees and costs. 

  

 5.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RYAN BROWN M.D., et al. 
* TENTATIVE RULING: * 
 
The motion for summary judgment filed by defendants Ryan Brown, M.D., Cardiovascular 
Consultants Medical Group, and University Healthcare Alliance is granted.  The motion is 
unopposed.  Further, defendants have met their initial burden.  They have presented evidence 
that defendants met the standard of care and thus were not negligent, and that there was no 
violation of Business and Professions Code section 17200.  Defendants have also shown that 
plaintiff cannot establish various elements of his claim due to discovery orders.  (See Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 854; Undisputed Material Fact Nos. 6, 7, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26.) 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00243 
CASE NAME: WARE  VS.  CSAA INSURANCE 
HEARING ON MOTION TO COMPEL RESPONSES AND IMPOSE SANCTIONS 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS. ASPIRE GENERAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ASPIRE GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Vacated. 
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 8.  TIME:  9:00   CASE#: MSC18-02403 
CASE NAME: CURRY  VS.  SAN RAMON VALLEY U.S.D. 
HEARING ON MOTION TO STRIKE PLAINTIFFS' PRAYER FOR PUNITIVE DAMAGES 
FILED BY AARON BECKER 
* TENTATIVE RULING: * 
 
Defendant Aaron Becker moves to strike portions of Plaintiffs’ First Amended Complaint 
(“FAC”), filed on April 30, 2019, pursuant to Codes of Civil Procedure (“CCP”) § 435 and § 436. 
Defendant moves to strike paragraph 51 of Plaintiffs’ FAC and paragraph 3 of Plaintiffs’ Prayer 
for Relief, arguing that Plaintiffs have failed to plead specific facts to establish punitive damages. 
 
For the following reasons, the motion is denied. 
 
Background 
 
This is a wrongful death action rising from decedent Benjamin Curry drowning in his high school 
physical education class. Plaintiffs allege that Aaron Becker, the physical education teacher, 
failed to appropriately supervise students, including Benjamin, during and after a swimming 
exercise. (FAC, ¶ 2-4.) 
 
Analysis 
 
To recover punitive damages under Civil Code section 3924, a plaintiff must adequately 
allege facts showing “malice,” “oppression,” or “fraud,” as those terms are defined by statute.  
(Id., subd. (c).)   
 
In order to establish malice, a plaintiff must allege facts indicating either that the defendant 
acted with an intent to injure, or that the defendant engaged in “despicable” conduct carried on 
with a willful and conscious disregard for the rights or safety of others. (Civ. Code, § 3294, subd. 
(c)(1).) That the conduct be despicable is an additional requirement beyond merely establishing 
that the conduct was carried on with a willful and conscious disregard.  (College Hospital Inc. v. 
Superior Court (1994) 8 Cal.4th 704, 725.)  To be despicable, conduct must be base, vile, or 
contemptible. (Id.) A defendant must have been aware of the probable dangerous 
consequences of his conduct, and willfully and deliberately failed to avoid those consequences. 
(Mock v. Michigan Millers Mutual Ins. Co. (1992) 4 Cal.App.4th 306, 329.)   
 
Plaintiffs allege Aaron Becker (1) was watching his phone while students were treading water 
over the initially-allotted amount of time; (2) knew students were experiencing difficulty with the 
assignment but increased the duration of the exercise and discouraged students from seeking 
aid or self-rescue; (3) knew extended physical exertion and exhaustion increased the danger of 
drowning; (4) did not hear audible complaints from Benjamin regarding difficulty treading water 
because he was focused on his phone; and (5) saw Benjamin’s belongings left on pool deck 
after all other students gathered their belongings but consciously disregarded them. 
(FAC, ¶ 21 31.) 
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As alleged, the normal practice for students in Benjamin’s physical education class was to 
gather their belongings from the pool deck directly after exiting the pool. (FAC, ¶ 30.) The 
probable significance of belongings being left on the pool deck is that a student is still in the 
pool. The First Amended Complaint alleges that Aaron Becker knew students were experiencing 
difficulty with the exercise, increased the intensity of the exercise, and consciously failed to 
supervise the students. It further alleges that after seeing the belongings, Aaron Becker ignored 
the probable consequences of a student still being in the pool. Benjamin, along with the other 
students, was in Aaron Becker’s control and he was responsible for their safety. Seeing 
Benjamin’s belongings and consciously disregarding them, when considered in light of other 
allegations, is a sufficient fact that may give rise to a level of despicable conduct that would be 
looked down upon and despised by ordinary decent people. (See Mock v. Michigan Millers 
Mutual Ins. Co. (1992) 4 Cal.App.4th 306, 331.) 

 

  

 9.  TIME:  9:00   CASE#: MSC19-00923 
CASE NAME: FARLEY  VS.  C.C.C.C.D. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA COMMUNITY COLLEGE DISTRICT, GENE HUFF 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer filed by Defendants Contra Costa Community College District 
(the “District”) and District employee Gene Huff (“Huff”) (collectively, “defendants”.)  The 
Demurrer relates to the Complaint filed by Plaintiff Timothy Farley (“Plaintiff” or “Farley”), 
alleging causes of action for (1) negligence; (2) invasion of privacy; and (3) negligent infliction of 
emotional distress.  

For the following reasons, the Demurrer is overruled.  

Factual Background 

In March 2018, a journalist made a California Public Records Act request to the District for 
records regarding Plaintiff Timothy Farley, a recent, former president of the District’s Governing 
Board. (Compl. at ¶ 6.) On April 2, 2018, the District disclosed some documents, including a 
Preliminary Investigation Summary regarding sexual harassment allegations made against 
Farley. (Id. at ¶ ¶ 6-7.) The District had not intended to disclose this document. (Id. at ¶ 7.)  

On April 6, 2018, the District became aware of this mistaken disclosure and informed Farley of 
the release of information. (Id.) On April 10, 2018, two news articles were published about 
Farley and the investigation.  Farley’s employer, St. Mary’s College, viewed those articles and 
terminated Farley’s employment because of them. (Id. at ¶ 8.) 

On September 21, 2018, the law office of Michael Cardoza, attorneys retained by Farley, sent a 
demand letter to the District outlining the facts, the alleged reasons for liability, and a settlement 
demand. (Compl. at ¶ 9; Ex. A-2 to Defendants’ Request for Judicial Notice.)  The complaint 
characterizes this demand letter as a “claim letter.”  On October 5, 2018, Cardoza’s office then 
presented a formal “Claim Form” to the District. (Id. at ¶ 7.) 
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Defendants argue that plaintiff failed to present a government claim on time, his causes of 
action are barred because the California Public Records Act required disclosure of the 
Preliminary Investigation Summary, and the claim for Negligent Infliction of Emotional Distress is 
duplicative of the claim for Negligence. 

Request for Judicial Notice  

All requests for judicial notice by Plaintiff and Defendants are granted, except Defendants’ 
request as to Exhibit C to the Tuck Declaration.  Where the requests are granted, the Court 
grants judicial notice of the existence and contents of the requested documents.   

Analysis 

Timeliness of the Government Claim   

Government Code section 945.4 states:  

[N]o suit for money or damages may be brought against a public entity on a cause of 
action for which a claim is required to be presented...until a written claim therefor has 
been presented to the public entity and has been acted upon by the board, or has been 
deemed to have been rejected by the board...  

(Gov. Code § 945.4.)  

A claim against a public entity must be presented “not later than six months after the accrual of 
the cause of action.” (Gov. Code § 911.2(a).) The “date of the accrual of a cause of action” for 
purposes of Government Code section 911.2 is “the date upon which the cause of action would 
be deemed to have accrued within the meaning of the statute of limitations which would be 
applicable thereto if there were no requirement that a claim be presented to and be acted upon 
by the public entity...” (State of California v. Superior Court (2004) 32 Cal.4th 1234, 1244-45 
(emphasis in original).)  

While the general rule regarding statutes of limitation sets the date of accrual as the time at 
which the wrongful act occurred (K.J. v. Arcadia Unified School Dist. (2009) 172 Cal.App.4th 
1229, 1239), “the common law discovery rule, where applicable, indefinitely delays accrual of a 
cause of action until the plaintiff discovers or reasonably has cause to discover the facts 
constituting it.” (Samuels v. Mix (1999) 22 Cal.4th 1, 9.) 

Courts have applied the discovery rule to delay accrual in both negligence and invasion of 
privacy causes of action. (See William L. Lyon & Associates, Inc. v. Superior Court (2012) 204 
Cal.App.4th 1294, 1313 (“the statute of limitations for negligence claims incorporates 
the discovery rule.”); Cain v. State Farm Mut. Auto. Ins. Co. (1976) 62 Cal.App.3d 310, 315) 
(applying the discovery rule to an invasion of privacy cause of action).) Therefore, the discovery 
rule may be applied to both these causes of action in the context of government claim 
presentation.  

“In order to rely on the discovery rule...a plaintiff...must specifically plead facts to show (1) the 
time and manner of discovery and (2) the inability to have made earlier discovery despite 
reasonable diligence.” (Doe v. Roman Catholic Bishop of Sacramento (2010) 189 Cal.App.4th 
1423, 1424.)   

Here, the Complaint clearly states the time and manner of Plaintiff’s discovery of the mistaken 
disclosure of the Preliminary Investigation Summary. The Complaint alleges that “Farley and the 
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District did not become aware of the negligent disclosure of the preliminary investigation until 
April 6, 2018.” (Compl. at ¶ 14.) Plaintiff was notified by an email from Defendants then that the 
Preliminary Investigation Summary was accidentally sent to the reporters. (Id. at ¶ 7.) Even with 
reasonable diligence, it would not have been possible for Plaintiff to make an earlier discovery of 
this disclosure because not even the District became aware of it until April 6, 2018. (Id. at ¶ 14.)  
Plaintiff is not legally required to act on a cause of action until he could have discovered it. 

The Court concludes that plaintiffs’ claims did not accrue until April 6, 2018, the date that the 
mistaken disclosure was discovered by both Plaintiff and Defendants. Therefore, Plaintiff’s 
presentation of its claim to Defendants on October 5, 2018 was timely.   

California Public Records Act 

“The California Public Records Act [CPRA], Gov. Code, § 6250 et seq., provides for the 
inspection of public records maintained by state and local agencies.” (BRV, Inc. v. Superior 
Court (2006) 143 Cal.App.4th 742, 750.) The CPRA was enacted “to give the public access to 
information in possession of public agencies in furtherance of the notion that government should 
be accountable for its actions and, in order to verify accountability, individuals must have access 
to government files.” (Id.) 

 “All public records are subject to disclosure unless the Public Records Act expressly provides 
otherwise.”  (Id. at 751.)  Section 6254 of the CPRA lists various documents that are not 
required to be disclosed, including “Personnel, medical, or similar files, the disclosure of which 
would constitute an unwarranted invasion of personal privacy.”  (Gov’t C. § 6254 (c).)  Plaintiff 
claims the Preliminary Investigation Summary here constitutes a personnel record that, under 
section 6254 (c), need not be disclosed.  (See Compl. at ¶ 7.) 

Analysis of the provisions of the CPRA that require disclosure and those providing exceptions 
from disclosure involves two fundamental yet competing interests: (1) prevention of secrecy in 
government; and (2) protection of individual privacy as guaranteed by the California 
Constitution.  (BRV, supra, 143 Cal.App.4th at 750; see also Gov’t C. § 6250 (“In enacting this 
chapter, the Legislature, mindful of the right of individuals to privacy, finds and declares that 
access to information concerning the conduct of the people’s business is a fundamental and 
necessary right of every person in this state.”  (Emphasis added.)) 

In evaluating a claim that a document need not be disclosed under the CPRA because it is a 
personnel file or record, the court considers three questions:  (1) is the document really a 
personnel record or file?; (2) if so, is the public employee’s privacy interest in it more than de 
minimis?; and (3) even if the employee’s interest in it is more than de minimis, does the public’s 
interest in disclosure outweigh the employee’s privacy interest in nondisclosure?  (Associated 
Chino Teachers v. Chino Valley Unified School Dist. (2018) 30 Cal.App.5th 530, 539.) This third 
question has its own evaluation components:  whether the public has a significant interest in the 
matter, the seriousness of the accusations, and the reliability of the allegations.  (Ibid.)   

Only a minimal amount of reliability is required to compel disclosure.  A trial court must order 
disclosure of a document concerning a public official so long as the court cannot conclude the 
allegations “were so unreliable [that] the accusations [can] not be anything by false.” (BRV, Inc. 
v. Superior Court, supra, 143 Cal.App.4th 742, 759.)     
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Courts construe the CPRA’s exemptions from its disclosure requirement narrowly. The 
proponent of nondisclosure bears the burden to demonstrate a “clear overbalance” on the side 
of confidentiality.  (BRV, supra, 143 Cal.App.4th at 756. 

Here, the Preliminary Investigation Summary is clearly a personnel record.  The Complaint 
alleges it to be one and the District does not contest this.  Moreover, several cases have treated 
similar documents to be personnel records.  (See BRV, supra (report of an investigator about 
allegations of verbal and sexual abuse by the superintendent of a school district); Associated 
Chino, supra, 30 Cal.App.5th at 539 (results of investigation about high school volleyball coach; 
documents considered personnel records even though never placed in personnel file because 
“they include personal information about Doe to which access is limited to the employee's 
supervisors”).)   

Further, plaintiff has more than merely a de minimis privacy interest in keeping the Summary 
private.  (BRV, supra, 143 Cal.App.4th at 756, 757 (“"’The . . . CPRA itself recognizes the right of 
privacy in one's personnel files. . . .’”; “Certainly, [plaintiff] has a significant privacy interest in his 
personnel file, including the. . . report”).) 

The pivotal issue then is whether the public’s right to disclosure outweighs plaintiff’s privacy 
interest.  Plaintiff argues that the court cannot make that determination on this demurrer 
because it does not have the Preliminary Investigation Summary or the complaints before it.  On 
the other hand, defendants initially tried to put both the Summary and the complaints before the 
court through a Request for Judicial Notice of an attorney declaration in a prior proceeding 
between these parties.  The Preliminary Investigation Summary is attached to that declaration 
as an exhibit.  Then, however, after plaintiff’s Opposition argued that the court could not 
consider the Summary, instead of arguing why the court could indeed take judicial notice of it, 
defendants switched gears and argued that the Complaint itself revealed enough about the 
allegations to establish their reliability. 

The court construes defendants’ failure to provide reasons why the court may take judicial 
notice of the Preliminary Investigation Summary as a waiver of the point.  (Cal West Nurseries, 
Inc. v. Sup. Ct. (2005)129 Cal.App.4th 1170, 1174.) 

This is problematic, because “[i]n evaluating whether a complaint against an employee is well-
founded within the context of section 6250 et seq., both trial and appellate courts, working with 
little or nothing more than written records, are ill-equipped to determine the veracity of the 
complaint. The courts instead, both originally and upon review, are required to examine the 
documents presented to determine whether they reveal sufficient indicia of reliability to support 
a reasonable conclusion that the complaint was well founded.”  (BRV, supra, 143 Cal.App.4th at 
758 (quoting an earlier case; emphasis added).)   

Here, the court cannot examine the Preliminary Investigation Summary because it is neither 
attached to the complaint nor before the court on a validated request for judicial notice.  Thus, 
the court cannot sustain the demurrer.  In the other cases that have been cited, the court 
reviewed the actual complaints or report.  (See BRV, supra, 143 Cal.App.4th at 749 (trial court 
reviewed report in camera); Associated Chino, supra, 30 Cal.App.5th at 536 (trial court placed 
the document under seal, so it obviously had been filed and was considered in this writ 
proceeding) and 539, 543c (the discussion shows that the court reviewed the documents.)) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/11/19 

 
 

- 18 - 

Even if, in a theoretical case, a description of the documents in the complaint were sufficient, it 
would not be sufficient here.  The Complaint here merely alleges that the Preliminary 
Investigation Summary was mistakenly disclosed in a response to a request for complaints and 
grievances against plaintiff.  (Compl., ¶ 6, 7.)  It alleges that the Preliminary Investigation 
Summary was a “preliminary memoranda regarding an investigation into allegations that 
[plaintiff] engaged in conduct amounting to sexual harassment while acting as the president of 
the Governing Board” for the District. (¶ 7.)  While the complaint alleges that the Preliminary 
Investigation Summary contained “facts” about plaintiff that he desired to keep private and that 
the Summary concluded “it was possible” the allegations were true (¶ 22), it also alleges the 
investigation “was not complete” and that the information disclosed was not of “legitimate public 
concern.”  (¶ 22, 24.)   These few, somewhat inconsistent allegations in the complaint do not 
provide sufficient indicia of the reliability that the sexual harassment complaint was well 
founded, as is required under BRV. 

The court may not sustain a demurrer based on an affirmative defense unless the validity of that 
defense appears clearly on the face of the complaint.  (CrossTalk Productions, Inc. v. Jacobson 
(1998) 65 Cal.App.4th 631, 635.)  If the complaint only might be barred by such a defense, a 
demurrer must be overruled.  (Ibid.)  The allegations summarized above only suggest that 
plaintiff’s claims might be barred.  They do not show that they clearly are barred.  Thus, the 
court must overrule the demurrer.   

 Negligent Infliction of Emotional Distress 

Negligent infliction of emotional distress is not an independent cause of action.  (See Lawson v. 
Management Activities Inc. (1999) 69 Cal.App.4th 652, 656.)  It is just the tort of negligence 
where the injury is emotional injury untethered to any physical impact or injury.  (See Potter v. 
Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 984-985.)  Alleging two counts – one labeled 
“negligence” and one labeled “negligent infliction of emotional distress” – is superfluous when 
the damages and elements are identical.  However, whether the causes of action for negligence 
and for negligent infliction of emotional distress are identical here is not obvious on the face of 
the complaint because the former cause of action alleges only unspecified damages.  Only the 
latter specifically alleges emotional distress damages.  (See Compl., ¶ 18; cf. ¶34.)  Therefore, 
the court declines to rule on this demurer that the Third Cause of Action, for Negligent Infliction 
of Emotional Distress, must be dismissed. 

If it becomes obvious later in this case that the First and Third Causes of Action are identical in 
all but name, the court will not instruct the jury on both counts.  The matter can be addressed 
before trial by stipulation or summary adjudication, or at trial in discussions about jury 
instructions.   
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10.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: CITY & COUNTY OF S.F.  VS.  COUNTY OF ALAMEDA 
HEARING ON REQUEST FOR DECLARATORY & INJUNCTIVE RELIEF 
FILED BY CITY AND COUNTY OF SAN FRANCISCO 
* TENTATIVE RULING: * 
 
Vacated per fax of counsel. 

  

11.  TIME:  9:00   CASE#: MSN19-0146 
CASE NAME: KENSOK  VS.  THE COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY THE COUNTY OF CONTRA COSTA, et al. 
* TENTATIVE RULING: * 
 
Continued by the court to July 25, 2019, at 9:00 a.m., in Department 33. 

  

12.  TIME:  9:01   CASE#: MSC19-00083 
CASE NAME: BENSON III  VS.  MELENUDO 
HEARING ON MOTION TO VACATE DEFAULT AND JUDGMENT 
FILED BY JEFFREY ROSE MELENUDO 
* TENTATIVE RULING: * 
 
            Defendant Jeffrey Rose Melenudo’s Motion to Vacate Default and Judgment is 

continued to August 8, 2019, 9:00 a.m. Dept. 33 in order for Defendant to comply with 

Code of Civil Procedure § 473(b). 

 "A motion to set aside a default judgment is addressed to the sound discretion of 

the trial court…”  (Lieberman v. Aetna Ins. Co. (1967) 249 Cal.App.2d 515, 524.) Code of 

Civil Procedure § 473(b) specifies that the application for relief “shall be accompanied by 

a copy of the answer or other pleading proposed to be filed … otherwise the application 

shall not be granted …”  Here, Defendant Melenudo has not attached a proposed answer to his 

moving papers.   

 The term “accompanied” is interpreted liberally.  Courts have held that § 473(b) should 

be construed “liberally with a view to substantial compliance.”  Relief may be granted under the 

statute if the proposed answer is filed separately, but before the hearing on the motion.  

“[A] motion for relief from default may substantially comply with section 473--that is, it may give 

adequate notice that the judgment is under attack and the basis for the attack--even if a 

proposed answer is not attached to the motion when it is filed. (See Job v. Farrington, supra, 
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209 Cal. App. 3d at p. 341.) This may be deemed ‘substantial compliance’ with the CCP § 

473(b) requirements.  

 A party substantially complies with the ‘accompanied by’ requirement by filing the 

proposed answer sufficiently in advance of the hearing to permit the other party to prepare for 

the hearing.”  (County of Stanislaus v. Johnson (1996) 43 Cal.App.4th 832, 838.)  The 

objectives of the "accompanied by" requirement, i.e., a screening determination that the relief is 

not sought simply to delay the proceedings, are satisfied by the filing of a proposed answer at 

any time before the hearing.  (County of Stanislaus v. Johnson (1996) 43 Cal.App.4th 832, 838.)     

  Defendant shall lodge the proposed answer with the court and serve a copy on 

opposing party on or before July 25, 2019. 

 

  

13.  TIME:  9:01   CASE#: MSC19-00083 
CASE NAME: BENSON III  VS.  MELENUDO 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
Continued to August 8, 2019, at 9:00 a.m., in Department 33. 

 

  

14.  TIME:  9:01   CASE#: MSN18-1726 
CASE NAME: MATTER OF 5355 WILLOW LAKE COURT 
SPECIALLY SET HEARING ON: TRAILING C19-00083 
SET BY DEPT. 15 
* TENTATIVE RULING: * 
 
Appear. 

 

 
ADD-ONS 

 

15.  TIME:  9:00   CASE#: MSN19-0993 
CASE NAME: RE NATALIE MARTINEZ 
HEARING ON PETITION FOR TRANSFER OF STRUCTURED SETTLEMENT 
FILED BY CATALINA STRUCTURED FUNDING INC. 
* TENTATIVE RULING: * 
 
Appearance required. 
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16.  TIME:  9:00   CASE#: MSC16-01658 

CASE NAME: ZARAGOZA VS. LOPEZ 

HEARING ON FURTHER CASE MANAGEMENT 

* TENTATIVE RULING: * 

 
 
Appear. 

 

 

 


